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Title  17 — Commodity  and  Securities 

Exchanges 

CHAPTER  I— COMMODITY  FUTURES 
TRADING  COMMISSION 

PART  180-— ARBITRATION  OR  OTHER 
DISPUTE  SETTLEMENT  PROCEDURES 

Final  Rule 

On  November  24,  1975,  the  Commod¬ 
ity  Futures  Trading  Commission  (“Com¬ 
mission”)  proposed  rules  governing  con¬ 
tract  market  arbitration  or  other  dispute 
settlement  procedures,  which  were  pub¬ 
lished  at  40  FR  54430.  The  Commission 
is  adopting  rules  §§  180.1,  180.2,  180.4, 
180.5  and  180.6  in  substantially  the  same 
form  as  previously  proposed.  These  rules 
will  be  effective  September  30,  1976.  The 
CTommission  is  amending  previously  pro¬ 
posed  rule  180.3.  niis  proposed  rule,  as 
amended,  is  being  published  for  com¬ 
ment  and  appears  at  41  FR  27526  (same 
date  as  this  notice) :  the  comment  pe¬ 
riod  will  end  on  July  26,  1976. 

Section  5a(ll)  of  the  Commodity  Ex¬ 
change  Act  (“Act”),  7  U.S.C,  8  7a(ll) 
(Supp.  rv,  1974),  states  that  each  con¬ 
tract  market  shall: 

Provide  a  fair  and  equitable  procedure 
through  arbitration  or  otherwise  for  the  set¬ 
tlement  of  customers’  claims  and  grievances 
against  any  member  or  employee  thereof: 
Provided,  That  (1)  the  use  of  such  proce¬ 
dure  by  a  customer  shall  be  voluntary,  (11) 
the  procedure  shall  not  be  applicable  to  any 
claim  In  excess  of  $15,000,  (111)  the  procedure 
shall  not  result  In  any  compulsory  payment 
except  as  agreed  upon  between  the  parties, 
and  (Iv)  the  term  "customer"  as  used  In  this 
paragraph  shall  not  Include  a  futures  com¬ 
mission  merchant  or  a  floor  broker  •  •  •. 

On  July  10,  1975,  the  Commission  pub¬ 
lished  an  interpretative  statement  in  the 
Federal  Register  which  set  forth  the 
Commission’s  responses  to  six  questions 
concerning  the  requirements  of  Section 
5a(ll).  See  40  FR  29121  (July  10,  1975). 
The  Commission  later  published  for  pub¬ 
lic  comment  proposed  rules  in  the  Fed¬ 
eral  Register  which  set  forth  afllrmative 
requir^nents  for  contract  markets  and 
others  to  follow  in  establishing  arbitra- 
ti(m  or  other  dispute  settlonent  proce¬ 
dures.  See  40  FR  34152  (August  14, 1975) . 

After  considering  comments  and  sug¬ 
gestions  received  with  respect  to  the  pro¬ 
posed  rules  and  prior  interpretative 
statement,  the  Commission  determined 
to  amend  its  proposed  rules.  See  40  FR 
54430  (November  24,  1975)  (“amended 
propcxsed  rules”).  The  Commission’s  an¬ 
nouncement  in  the  Federal  Register  of 
the  amended  proposed  rules  contained  a 
g^eral  statement  of  the  basis  and  pur¬ 
pose  of  the  rules  and  set  forth  a  general 
discussion  of  the  reason  for  amendments 
to  the  previously  proposed  rules.  ’The 
amended  proposed  rules  also  invited  in- 


*  The  Commission  is  adopting  certain  rules 
by  this  announcement  In  order  to  permit 
contract  markets  to  commence  the  prepara¬ 
tion  of  amendments  to  their  own  rules.  The 
Commission’s  continued  consideration  of 
jMt^iosed  rule  180.3  should  not  delay  the  im- 
plMnentation  of  the  procedure  required  by 
section  6a(ll)  of  the  Act  and  the  niles 
adc^ted  by  the  Commission. 


terested  persons  to  participate  in  the 
rulemaking  process  by  providing  written 
submissions  to  the  Commission.* 

The  Commission  received  a  number 
of  comments  on  its  amended  proposed 
rules.  The  Commission  also  decided  to 
hold  a  public  hearing  for  the  purpose  of 
receiving  additional  comments,  written 
or  oral,  from  interested  persons.  Notice 
of  this  hearing  w’as  published  in  the  Fed¬ 
eral  Register  on  February  11,  1976,  see 
41  FR  6120,  and  the  hearing  was  held  on 
March  5, 1976,  in  Washington,  D.C.  Seven 
witnesses  appeared  at  the  hearing  and 
testified  orally;  certain  of  these  wit¬ 
nesses  also  made  \\Titten  submissions  to 
the  Commission  concerning  their  testi¬ 
mony. 

The  Commission  has  considered  com¬ 
ments  made  with  respect  to  its  interpre¬ 
tative  statement,  proposed  rules,  and 
amended  proposed  rules,  including  the 
oral  and  written  testimony  received  at 
and  subsequent  to  the  oral  hearing  on 
March  5,  1976.  Upon  the  basis  of  those 
considerations,  the  Commission  has  de¬ 
termined  to  adopt  rules  governing  arbi¬ 
tration  or  other  dispute  settlement  pro¬ 
cedures.  Set  forth  below  is  a  discussion 
of  the  principal  comments  on  the  Com¬ 
mission’s  amended  proposed  rules,  a  gen¬ 
eral  statement  of  Uie  basis  and  purpose 
of  the  rules  adopted  and  the  text  of  those 
rules.* 

Comments  on  the  Amended  Proposed 
Rules 

1.  CASH  MARKET  TRANSACTIONS 

’The  Commission  has  broad  authority 
over  cash  market  transactions  effected 
on  a  contract  market,*  but  the  extent  of 
that  authority  and  its  appropriate  ap¬ 
plicability  to  contract  market  rules  gov¬ 
erning  arbitration  and  other  dispute  set¬ 
tlement  procedures  is  undetermined  at 
this  time.*  The  Commission  received 
several  comments  on  the  applicability  of 
the  amended  proposed  rules  to  cash  mar¬ 
ket  transactions.  Most  commentators 
suggested  that  the  Commission  should 
not  Involve  itself  in  cash  market  trans¬ 
actions  effected  on  contract  markets. 
Those  commentators  pointed  out  that 
such  cash  market  transactions  were 
usually  between  soohisticated  traders 
whose  use  of  arbitration  as  a  means  of 
settling  disputes  has  not  been  tradi- 


•’The  proposed  rules  were  originally  pro¬ 
posed  as  amendments  to  Part  200  of  ’Title  17 
of  the  Code  of  Federal  Regulations.  ’The 
Commission’s  amended  proposed  rules  were 
redesignated  as  a  new  Part  180  of  Title  17  of 
the  Code  of  Federal  Regulations  and  renum¬ 
bered. 

*  Persons  Interested  In  the  background, 
basis  and  purpose  of  the  rules  adopted  by 
this  release  should  also  review  the  Com¬ 
mission’s  prior  Interpretative  statement  and 
comments  on  Its  proposed  rules  and  amended 
proposed  rules  at  40  FR  29121  (July  10, 1975) ; 
40  FR  34152  (August  14,  1975) ;  40  FR  54430 
(November  24,  1975) ;  and  41  FR  6120  (Feb¬ 
ruary  11,  1976). 

*See,  e.g.,  section  5(b)  of  the  Act,  7  UB.C. 
S7(b)  (Supp.  IV,  1974),  and  17  CFR  1.36 
(1975). 

‘  See  CFTC  Interpretative  Letter  No.  76-2, 
CCH  Commodity  Futures  L.  Rep  1(20,133 
(Feb.  13, 1976). 

Cl 


tlonally  viewed  as  customer  arbitration 
proceedings.  Moreover,  there  have  been 
few  complaints  about  such  procedures. 

The  Commission  has  reviewed  those 
comments  and  has  also  considered 
whether  it  should  at  this  time  apply  its 
resources  to  the  area  of  cash  market 
arbitration  proceedings.  The  Commis¬ 
sion  has  determined  that  for  the  present 
it  will  exempt  from  the  scope  of  this  rule 
transactions  which  relate  entirely  to  cash 
market  activities. 

2.  DEFINITION  OF  CUSTOBIER 

The  commission’s  amended  proposed 
rules  defined  the  terms  “customer”  and 
“customers”  to  include  futures  commis¬ 
sion  merchants  and  fioor  brokers  if  such 
persons  were  not  acting  in  their  capaci¬ 
ty  as  such  with  respect  to  the  transac¬ 
tion  that  is  the  subject  of  a  claim  or 
grievance*  (i.e.,  a  person  registered  as 
a  futures  commission  merchant  or  fioor 
broker  would  not  be  treated  as  such  if 
he  were  acting  in  a  customer  capacity 
with  respect  to  particular  transactions, 
rather  than  as  a  registered  fioor  broker 
or  futures  commission  merchant).  lYie 
Commission’s  release  stated  that: 

Commentators  •  •  •  urged  that  the  Com¬ 
mission  exclude  from  the  definition  of  "cus¬ 
tomer’’  or  "customers”  all  disputes  between 
contract  market  members  or  their  employees 
even  If  such  persons  were  acting  as  a  cus¬ 
tomer  with  req>ect  to  a  particular  transac¬ 
tion.  But  the  Ckimmlsslon  believes  that  If 
such  persons  are  not  acting  In  the  role  of  a 
contract  market  member  or  employee  thereof, 
they  should  be  entitled  to  the  same  pro¬ 
tection  as  any  other  customer  under  sec¬ 
tion  5a(ll)  without  dlsquallflcatlon  by  their 
role  In  other  transactions.  ’This  Is  particu¬ 
larly  true  where,  for  example,  a  floor  broker 
on  one  contract  market  executes  a  transac¬ 
tion  on  another  contract  market  where  the 
floor  brokn'  Is  not  a  member,  and  a  claim  or 
grievance  arises  from  that  transaction.^ 

Several  commentators  urged  that  the 
Commission  exclude  contract  market 
members  from  the  definition  of  “cus¬ 
tomer.”  The  Commission  has  carefully 
considered  those  comments  and  earlier 
comments  and  has  determined  that  the 
comments  have  substantive  validity.  The 
Commission  is  persuaded  that  claims  or 
grievances  between  members  of  a  con¬ 
tract  market  should  be  settled  in  accord¬ 
ance  with  contract  market  arbitration  or 
other  dispute  settlement  procedures  for 
members.  Accordingly,  the  (Commission 
has  determined  to  amend  its  amended 
proposed  rules  to  exclude  from  the  defi- 


•  Amended  proposed  rule  {  180.1  (a)  defined 
a  "claim  or  grievance”  as: 

•  *  •  any  dispute  which  arises  out  of  any 
transaction  on  or  subject  to  the  rules  of  the 
particular  contract  market  which  Is  the 
forum  for  the  settlement  procedure,  execut¬ 
ed  by  or  effected  through,  or  proposed  to  be, 
or  attempted  to  be  executed  by,  or  effected 
through,  a  member  of  that  contract  market 
or  emploiree  thereof,  which  claim  or  griev¬ 
ance  does  not  require  for  adjudication  the 
presence  of  essential  witnesses  or  third  pfir- 
tles  over  whom  the  contract  market  does  not 
have  Jurisdiction  and  who  are  not  other¬ 
wise  available. 

40  FR  54430,  64434  (November  24, 1975) . 

T  40  FR  54430-54431  ^November  24, 1975) . 
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nltion  of  customer  all  persons  who  are 
members  of  contract  markets  where  the 
claim  or  grievance  in  question  arises," 
whether  such  persons  are  registered  with 
the  Commission  or  otherwise.  However, 
if  a  registered  floor  broker  or  futures 
commission  merchant  actaas  a  custmner 
in  a  trade  executed  on  a  contract  of 
which  such  person  is  not  a  member,  then 
such  person  for  such  transaction  will  be 
considered  to  be  a  customer. 

3.  MIXED  PANELS 

The  Commission’s  proposed  and 
amended  proposed  rules  set  forth  a  re¬ 
quirement  that  contract  markets  provide 
customers  with  an  impartial  arbitration 
panel  or  other  decision-making  body 
(“panel”).  The  Commission’s  proposed 
rules  stated  that,  while  such  a  panel  may 
be  composed  entirely  of  contract  market 
members,  customers  must  be  given  an 
election  to  submit  the  claim  or  grievance 
to  a  panel  composed  of  at  least  a  major¬ 
ity  of  persons  not  associated  with  any 
member  of  the  contract  market  or  em¬ 
ployee  thereof  or  otherwise  associated 
with  the  contract  market  (“mixed 
panel”) . 

The  Commission  received  a  large 
number  of  adverse  comments  from  con- 
trEu:t  markets  and  others  on  the  require¬ 
ment  of  a  mixed  panel.  ’These  commen¬ 
tators  stated  that  it  is  difficult  and  ex¬ 
pensive  to  obtain  qualified  experts  to 
serve  on  mixed  panels  and  that  without 
the  benefit  of  experts  as  arbitrators,  at 
little  or  no  cost,  much  of  the  value  of  the 
contract  market  dispute  settlement  pro¬ 
cedure  would  be  lost.  As  a  result'  of  these 
comments,  the  Commission  amended  its 
proposed  rule  to  require  that,  instead  of 
a  majority,  only  one  third  of  the  mem¬ 
bers  of  a  mixed  panel  must  be  persons 
who  are  not  associated  with  any  member 
of  the  contract  market  or  employee 
thereof  and  not  otherwise  associated 
with  the  contract  market.  The  Conunis- 
sion’s  release  in  the  Federal  Register 
concerning  its  amended  proposed  rules 
stated  that: 

The  Commission  believes  that  this  proposal 
will  assure  a  meaningful  measure  of  objec¬ 
tivity  while  at  the  same  time  retaining  the 
necessary  expertise  of  such  panels.  However, 
the  Commission  requests  additional  comment 
on  whether  mixed  panels  should  have  a 
greater  percentage  of  nonassoclated  per¬ 
sons.* 

The  Commission  received  additional 
comments  on  this  amended  proposed  rule 
through  written  submissions  and  at  the 
Commission’s  oral  hearing  held  on 
March  5,  1976.  Some  of  these  comments 
continued  to  criticize  the  requirement  of 
a  mixed  panel;  at  least  one  commentator 
stated  that  panels  should  not  contain 
any  member  of  a  contract  market  be¬ 
cause  no  such  member  could  be  impar¬ 
tial.  ’The  Commission  has  carefully 
weighed  these  comments  and  has  deter¬ 
mined  to  adopt  a  rule  governing  the 
composition  of  mixed  panels  in  substan- 


*  Contract  market  rules  relating  to  mem- 
ber-to-member  arbitration  or  other  dispute 
settlement  procedures  are  subject  to  the  pro¬ 
visions  of  Commission  rule  S  180.6  discussed 
Infra. 

•40  FB  64430,  54431  (November  24,  1976). 


tlally  the  same  form  as  originally  pro¬ 
posed;  that  is,  customers  must  be  given 
an  election  to  submit  the  claim  or  griev¬ 
ance  to  a  panel  composed  of  at  least  a 
majority  of  persons  not  associated  with 
any  member  of  the  contract  market  or 
any  employee  thereof  and  not  otherwise 
associated  with  the  contract  market.  ’The 
Commission  believes  that  this  require¬ 
ment  will  offer — not  only  in  fact,  but  also 
in  appearance — assurance  of  fairness  and 
Impartiality  in  arbitration  and  other  dis¬ 
pute  settlement  procedures  established 
under  section  5a(ll)  and  the  Commis¬ 
sion’s  rules.  Although  this  requirement 
may  increase  the  cost  of  arbitration  or 
other  dispute  settlement  procedures  to 
the  participants,  such  additional  costs 
must  be  weighed  against  the  need  for 
customer  confidence  in  the  fairness  of 
contract  market  arbitration  or  other  dis¬ 
pute  settlement  procedures. 

4.  TRANSCRIPTS 

The  Commission’s  amended  proposed 
rule  S  180.2  prohibited  a  contract  market 
from  assessing  customers  with  the  cost 
of  a  transcript  kept  of  hearings  for  arbi¬ 
tration  or  other  dispute  settlement  pro¬ 
ceedings,  unless  the  customer  agreed  to 
the  costs  or  unless  the  customer  was  not 
assessed  with  the  expense  of  the  tran¬ 
script.  The  Commission’s  release  stated 
that: 

This  requirement  is  designed  to  assure  that 
customers  with  claims  under  $16,000  are  not 
discouraged  from  using  the  settlement  proce¬ 
dure  required  to  be  established  by  section 
6a(ll),  because  of  possibly  expensive  tran¬ 
script  costs.'* 

The  Commission  received  a  number  of 
adverse  comments  on  this  proposal,  some 
of  which  suggested  that  such  a  require¬ 
ment  denied  a  needed  safeguard  against 
unfair  procedures  or  errors  of  a  reversible 
nature.  The  comments  noted  that  tran¬ 
scripts  provide  the  best  record  of  the 
manner  in  which  the  hearings  are  con¬ 
ducted  for  purposes  of  judicial  review. 
Commentators  also  stated  that  the  Com¬ 
mission’s  proposal  overlooked  modem 
record-keeping  mechanisms  and  cost¬ 
saving  devises. 

The  Commission  has  carefully  consid¬ 
ered  the  comments  and  is  convinced  that 
it  should  amend  its  amended  proposed 
rule.  Accordingly,  the  Commission  has 
determined  to  permit  contract  markets 
to  require  a  record  to  be  kept  of  arbi¬ 
tration  or  other  dispute  settlement  pro¬ 
cedures.  However,  the  cost  for  any  such 
transcripts  must  still  be  reasonable,  and 
efforts  must  be  made  to  reduce  such  costs 
to  a  minlmiun;  for  example,  contract 
markets  may  provide  that  a  record  need 
not  be  transcribed  except  in  the  event  of 
appeal  or  unless  requested  by  the  party, 
at  the  expense  of  that  party.  This  should 
greatly  reduce  the  cost  of  record-keeping 
and  alleviate  the  Commission’s  prior 
concerns. 

5.  MISCELLANEOUS  PROVISIONS  ^ 

The  Commission  also  received  com¬ 
ments  criticizing  various  other  aspects 
of  its  amend^  proposed  rules.  Of  par¬ 
ticular  concern  to  commentators  were 


“Id. 


the  requirwnents  in  the  Commission’s 
amended  proposed  rules  restricting  the 
right  to  assert  counterclaims  in  arbitra¬ 
tion  or  other  dispute  settlement  proceed¬ 
ings.  Most  of  the  comments  urged  the 
Commission  to  broaden  amended  pro¬ 
posed  rule  §  180.4  by  expanding  the  con¬ 
cept  of  compulsory  counterclaims  or 
grievances  to  include,  among  other 
things,  counterclaims  in  excess  of 
$15,000.  The  CJommission  has  reviewed 
these  comments  and,  for  the  reasons  dis¬ 
cussed  in  the  Federal  Register  notice 
announcing  the  Commission’s  amended 
proposed  rules,  the  Commission  has  de¬ 
termined  to  adopt  amended  proposed  rule 
§  180.4  without  additional  changes.  See 
40  FR  54430,  54433-34  (November  24. 
1975) . 

The  Commission  also  received  critical 
comments  on  its  proposal  to  allow  con¬ 
tract  markets  to  establish  a  procedure 
whereby  claims  of  less  than  $2,500  could 
be  required  to  be  submitted  to  an  arbi¬ 
tration  panel  or  other  decision-making 
body  without  opportunity  for  either  par¬ 
ty  to  appear  personally  at  a  hearing.  See 
amended  proposed  rule  S  180.2,  40  FR 

54430  (November  24, 1975) .  This  proposal 
was  designed  to  reduce  expense  and  de¬ 
lay  in  contract  market  dispute  settle¬ 
ment  proceedings  where  the  amount  in 
controversy  was  not  so  great  as  to  re¬ 
quire  an  expensive  oral  hearing,  espe¬ 
cially  when  the  hearing  would  be  nec¬ 
essarily  conducted  at  a  place  that  would 
cause  expense  to  one  party,  or  both,  in 
excess  of  the  amount  of  the  claim  or 
grievance.  ’The  Commission  has  reviewed 
the  comments,  and  for  the  reasons  set 
forth  in  its  announcement  of  the  amend¬ 
ed  proposed  rules  published  on  Novem¬ 
ber  24, 1975,  in  the  Federal  Register,  the 
Commission  has  determined  to  adopt  this 
proposal  as  proposed.  See  40  FR  54430, 

54431  (November  24,  1975).  As  noted  in 
that  release: 

The  Commission  wUl  review  contract  mar¬ 
ket  rules  adopting  such  a  procedure  to  as¬ 
sure  that  such  rules  are  not  unfair  and  do 
not  prevent  customers  from  having  access 
to  a  fair  and  equitable  settlement  procedure. 

Set  forth  below  is  a  general  statement 
of  the  basis  and  purpose  of  the  Commis¬ 
sion’s  rules : 

General  Statement  of  Basis  and 
Purpose 

1.  Briefiy,  rule  §  180.1,  as  adopted  by 
the  Commission,  defines  the  term  “claim 
or  grievance”  to  mean  any  dispute  which 
arises  out  of  any  transaction  executed  on 
a  contract  market  or  proposed  to  be  exe¬ 
cuted  by  a  member  of  a  contract  market 
or  employee  thereof.  The  claim  or  griev¬ 
ance  must  not  require  for  adjudication 
the  presence  of  essential  witnesses  or 
third  parties  over  whom  the  contract 
market  does  not  have  jurisdiction  and 
vrtio  are  not  otherwise  available.  The 
Commission  has  excluded  cash  market 
transactions  from  the  definition  and  has 
made  certain  technical  changes  in  this 
definitional  rule,  as  adopted;  otherwise 
the  definition  is  substantially  the  same 
as  set  forth  in  the  Commission’s  amend¬ 
ed  proposed  rule.  See  40  FR  54430  (No¬ 
vember  24,  1975). 
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In  addition,  §  180.1,  as  adopted,  defines 
the  term  “customer"  and  “customers,”  to 
include  any  person  with  a  claim  or  griev¬ 
ance  against  a  member  of  a  contract 
maiicet  which  is  the  fonun  for  the  settle¬ 
ment  procedure,  or  employee  thereof. 
However,  the  terms  “customer”  or  “cus¬ 
tomers,”  as  described  above,  do  not  in¬ 
clude  members  of  the  contract  market 
involved.  The  definition  thus  excludes  a 
person  whose  claim  or  grievance  arises 
out  of  a  transaction  effected  through  or 
attempted  to  be  effected  through  a  con¬ 
tract  market  where  such  person  is  a 
mraiber. 

2.  Rule  §  180.2,  as  adopted  bv  the  Com¬ 
mission,  defines  the  “fair  and  equitable 
procedure”  required  by  section  5a(ll) 
and  Commission  rules.  Rule  S  180.2  pro¬ 
vides  that  contract  markets  must  adopt 
rules  to  be  submitted  for  approval  by  the 
Cranmission.  Those  rules  must  provide 
for  a  fair  and  equitable  arbitration  or 
other  dispute  settlement  procedure  for 
the  settlement  of  customer  claims  and 
grievances.” 

Rule  §  180.2  requires  that  the  rules  of 
contract  markets  include  at  least  the  fol¬ 
lowing  as  minimum  requirements  'for  a 
fair  and  equitable  procedure: 

(a)  The  contract  market  arbitration 
or  other  dispute  settlement  procedure 
must  be  objective  and  impartial.  Cus¬ 
tomers,  as  discussed  above,  must  be  pro¬ 
vided  with  a  choice  of  a  mixed  panel 
having  at  least  a  majority  of  the  per- 
s(Mis  serving  thereon  who  are  not  mem¬ 
bers  or  sissociated  with  any  member  of 
the  contract  market  which  is  the  forum 
for  the  arbitration  or  other  dispute  set- 
tlonent  procedure  or  emolc^ee  thereof 
and  who  are  not  otherwise  associated 
with  the  contract  market.  The  rules  of  a 
contract  market  may,  with  respect  to 
such  procedure,  require  the  custom**r  to 
elect  the  mixed  panel  at  the  time  of  the 
submission  of  the  claim  or  grievance  to 
the  procedure. 

(b)  The  contract  market  arbitration 
or  other  dispute  settlement  procedure 
shall  grant  each  of  the  parties  the  right, 
if  desired,  to  be  represented  by  counsel 
in  any  aspect  of  the  procedure. 

(c)  The  contract  market  arbitration 
or  other  dispute  settlement  procedure 
must  provide  for  prompt  settlement  of 
claims  or  grievances  and  counterclaims, 
if  any,  permitted  by  S  180.4  of  the  rules 
adopted  by  the  Commission.  Unnecessary 
or  unreasonable  delay  bv  any  of  the  par¬ 
ties  shall  not  be  permitted  and  action 
may  be  taken  by  the  contract  market 
against  persons  who  engage  in  unnec¬ 
essary  delays,  or  the  panel  may,  in  ap¬ 
propriate  circumstances,  declare  a  de¬ 
fault  award  against  the  delaying  party. 

(d)  The  contract  market  arbitration 
or  other  dispute  settlement  procedure 
shall  require  adequate  notice  to  the  par- 


“  Rule  i  180.2  applies  to  a  claim  or  griev¬ 
ance  In  an  amount  less  than  $15,000.  Com¬ 
mission  rule  {  180.5,  however,  establishes  re¬ 
quirements  for  dispute  settlement  proce¬ 
dures  Involving  customer  claims  or  griev¬ 
ances  for  disputes  In  excess  of  $15,000  or 
which  are  not  otherwise  subject  to  5a(ll)  of 
the  Act. 


ties  and  an  opportunity  for  prompt 
hearing  as  follows: 

(i)  Each  of  the  parties  to  the  pro¬ 
ceeding  shall  be  entitled  personally  to 
appear  at  the  hearing  of  the  matter 
unless,  as  discussed  above,  the  contract 
market  adopts  a  procedure  for  the  writ¬ 
ten  submission  of  claims  or  grievances 
and  the  claim  or  grievance  (and  any 
counterclaim  applicable  thereto)  is  in 
the  aggregate  less  than  $2,500.  In  such 
latter  instances,  provision  may  be  made 
for  the  claim  or  grievance  of  a  customer 
to  be  resolved  without  an  oral  hearing 
by  submission  of  written  documents; 

(ii)  The  formal  rules  of  evidence  need 
not  apply  at  the  hearing.  Nevertheless, 
the  proc^ures  established  may  not  be  so 
informal  as  to  deny  due  process.  The 
parties  must  be  given  adeqffbte  oppor¬ 
tunity  to  prepare  and  present  relevant 
facts  in  support  of  the  claim  or  griev¬ 
ance  or  counterclaim  permitted  by 
§  180.4  of  the  Commission’s  rules  and 
to  present  .rebuttal  evidence  to  such 
claims  or  grievances  or  coimterclaims; 

(iii)  Each  party  shall  be  entitled  to 
examine  other  parties  and  any  wit¬ 
nesses  appearing  at  the  hearing  and  to 
examine  all  relevant  documents  pre¬ 
sented  in  connection  with  the  claim  or 
grievance  or  a  counterclaim  permitted 
by  rule  §  180.4;  and 

(iv)  A  contract  market  may  require 
a  record  of  the  hearing  be  kept.  How¬ 
ever,  as  discussed  above,  the  record  need 
not  be  transcribed  and  the  cost  of  re¬ 
cording  the  hearing  shall  be  reasonable. 

(e)  The  contract  market  arbitration 
or  other  dispute  settlement  procedure 
shall  provide  adequate  notice  of  all  fees 
and  costs  to  the  parties  in  advance  of 
the  submission  of  a  claim  or  grievance  or 
counterclaim  permitted  by  the  rules.  The 
nature  and  amount  of  any  fees  and  costs 
which  may  be  assessed  against  the  par¬ 
ties  appearing  in  the  procedure  shall  be 
reasonable,  particularly  in  relation  to 
the  complexity  and  the  amount  of  the 
claim  or  grievance  or  counterclaim  pre¬ 
sented.  Costs  may  be  apportioned  among 
the  parties  or  may  be  assessed  against 
the  losing  party  as  the  panel  or  mixed 
panel  in  its  discretion  sees  fit. 

(f)  The  contract  market  arbitration 
or  other  dispute  settlement  procedure 
shall  provide  that  the  settlement  award 
shall  be  rendered  promptly  in  writing 
and  the  award  must  be  final.  There  can 
be  no  right  of  appeal  to  any  entity 
within  the  contract  market.  The  only 
right  of  appeal  from  the  initial  award 
shall  be  as  permitted  under  applicable 
state  or  federal  law. 

(g)  The  contract  market  arbitration  or 
other  dispute  settlement  procedure  may 
not  impose  any  restriction  on  the  jixris- 
diction  or  venue  of  any  court  to  enforce 
the  award.  However,  this  prohibition  does 
not  prevent  a  choice  of  law  provision. 

3.  Rule  §  180.4,  as  adopted  by  the 
Commission,  establishes  requirements  for 
counterclaims  that  may  be  required  or 
permitted  in  contract  market  arbitra¬ 
tion  or  other  dispute  settlement  proce¬ 
dures  established  pursuant  to  section  5a 
( 11 )  of  the  Act  or  the  Commission’s  rules. 
The  procedure  established  by  a  contract 


market  may  require  the  submission  of  a 
counterclaim  in  the  procedure  by  a  per¬ 
son  against  whom  a  claim  or  grievance 
is  brought  where  the  counterclaim  arose 
out  of  the  transaction  or  occurrence  that 
is  the  subject  of  the  customer  claim  or 
grievance  and  does  not  require  for  ad¬ 
judication  the  presence  of  essential  wit¬ 
nesses.  parties  or  third  parties  over  whom 
the  contract  market  does  not  have  juris¬ 
diction.  Such  a  counterclaim  may  not  be 
for  an  amoimt  in  excess  of  $15,000.  Other 
counterclaims  are  permissible  only  if  the 
customer  agrees  to  the  submission  after 
the  counterclaim  has  arisen  and  if  the 
aggregate  monetary  value  of  the  coimter- 
claim  is  capable  of  calculation  and  is  not 
in  excess  of  $15,000. 

4.  Rule  8  180.5,  as  adopted  by  the  Com¬ 
mission,  concerns  contract  market  arbi¬ 
tration  or  other  dispute  settlement  pro¬ 
cedures  which  are  not  subject  to  section 
5a(ll)  of  the  Act.  The  rule  states  that  a 
contract  market  may  establish  a  proce¬ 
dure  for  settlement  of  customer  claims  or 
grievances  against  any  member  or  em¬ 
ployee  thereof  which  are  not  covered  by 
8  180.1  of  the  Commission’s  rules.  How¬ 
ever,  the  procedure  shall  be  independent 
of  and  shall  not  interfere  with  or  delay 
the  resolution  of  customer  claims  or 
grievances  submitted  for  resolution  under 
the  contract  market  procedure  estab¬ 
lished  pursuant  to  section  5a(ll)  of  the 
Act.  Rule  8  180.5  requires  that  the  pro¬ 
cedure  must  be  fair  and  equitable  as  de¬ 
fined  by  rule  8  180.2;  the  procedure  must 
also  be  voluntary. 

5.  Rule  8  180.6.  as  adopted  by  the  Com¬ 
mission,  establishes  requirements  for 
member- to- member  settlement  proce¬ 
dures.  Specifically,  rule  8  180.6  provides 
that  a  contract  market  may  establish  a 
procedure  for  compulsory  settlement  of 
claims  and  grievances  or  disputes  which 
do  not  involve  customers.  However,  such 
a  procedure  shall  be  independent  of,  and 
shall  not  interfere  with  or  delay,  the 
resolution  of  customer  claims  or  griev¬ 
ances  submitted  for  resolution  under  the 
procedure  established  pursuant  to  section 
5a(ll)  of  the  Act.  The  member-to-mem- 
ber  procedure  shall  provide  procedural 
safeguards  which  must  include,  at  a 
minimum,  fair  and  equitable  procedures 
conforming  to  those  set  forth  in  rule 
8  180.2.  However,  the  election  of  the 
mixed  panel  contained  in  rule  8  180.2(a) 
is  not  required. 

The  Commission  has  determined  that 
additional  notice  and  public  procedure 
with  respect  to  rules  88  180.1,  180.2, 
180.4, 180.5  and  180.6  is  unnecessary.  This 
determination  is  based  upon  a  finding 
that  the  amendments  to  these  rules  are 
generally  minor  and  technical  in  nature. 

In  consideration  of  the  foregoing,  the 
Commission  hereby  amends  Chapter  I  of 
’Title  17  of  the  Code  of  Federal  Regula¬ 
tions  by  adding  a  new  Part  180,  as  fol¬ 
lows: 

Sec. 

180.1  Definitions. 

180.2  Fair  and  Equitable  Procedure. 

180.3  I  Reserved  I 

180.4  Counterclaims. 
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8«e. 

180^  Other  CustooMr  Clelms  and  Orter- 
anees. 

180.8  Membar>to-Member  Settlemant  Pro> 
cedurea. 

AiTTRoamr;  Sections  Sa(ll)  and  8a  of  the 
Commodity  Exchange  Act.  as  acMSded 
(“Act”),  7  UB.C.  7a(ll),  12a  (Supp.  IV. 
1874). 

§  180.1  Definitions. 

(a)  The  term  “claim  or  grievance”  as 
used  In  this  Part  shall  mean  anv  dispute 
which  arises  out  of  any  transaction  on  or 
subject  to  the  rules  of  the  particular  con¬ 
tract  market  which  Is  the  forum  for 
settlement  procedure,  executed  by  or 
effected  through  a  member  of  that  con¬ 
tract  market  or  employee  thereof,  which 
dispute  does  not  require  for  adludicatlon 
the  presence  of  essential  witnesses  or 
third  parties  over  whom  the  contract 
market  does  not  have  Jurisdiction  and 
who  are  not  otherwise  available.  The 
term  claim  or  grievance  does  not  include 
disputes  arising  from  cash  market  trans¬ 
actions  which  are  not  a  part  of.  or  di¬ 
rectly  connected  with,  any  transaction 
for  the  purchase  or  sale  of  any  com¬ 
modity  for  future  delivery. 

(b)  The  terms  “customer”  and  “cus¬ 
tomers”  as  used  in  this  Part  shall  mean 
any  person  with  a  claim  or  grievance 
against  a  member  of  the  particular  con¬ 
tract  market  which  is  the  forum  for  the 
arbitration  or  other  dispute  settlement 
procedure,  or  employee  thereof ;  provided 
however,  that  “customer"  and  “custom¬ 
ers"  do  not  include  members  of  the  con¬ 
tract  market  where  the  claim  or  griev¬ 
ance  arose. 

§  180.2  Fair  and  Equitable  Procedure. 

Within  ninety  days  of  the  effective 
date  of  this  Part,  every  contract  market 
shall  adopt  rules  which  provide  for  a  fair 
and  equitable  procedure  through  arbi¬ 
tration  or  otherwise  for  the  settlement  of 
customers’  claims  and  grievances  not  in 
excess  of  $15,000  against  any  member  or 
employee  thereof  which  shall  include  at 
least  the  following  as  minimum  require¬ 
ments: 

(a)  The  procedure  shall  be  objective 
and  impartial.  Customers  mast  be  pro¬ 
vided  with  the  choice  of  a  panel  or  other 
decision-making  body  having  at  least  a 
majority  of  the  persons  serving  thereon 
who  are  not  members  or  associated  with 
any  member  of  the  contract  market,  or 
employee  thereof,  and  who  are  not  other¬ 
wise  associated  with  the  contract  mar¬ 
ket.  The  rules  of  a  contract  market  may. 
with  proper  notice,  require  the  customer 
to  request  such  a  panel  or  other  such  de¬ 
cision-making  bo^  at  the  time  of  sub¬ 
mission  of  the  claim  or  grievance  to  the 
procedure,  and.  if  such  an  election  is 
made,  to  notify  the  customer  at  such 
time  that  the  panel  or  other  such  de¬ 
cision-making  body  may,  in  its  discre¬ 
tion,  assess  the  losing  party  with  any 
increased  costs  or  otherwise  allocate  any 
incurred  costs,  if  any,  attendant  to  hav¬ 
ing  such  a  panel  or  decision-making 
body.  Ex  parte  contacts  by  any  of  the 
parties  with  members  of  any  panel  shall 
not  be  permitted. 

(b)  'The  procedure  shall  grant  each  of 
the  parties  the  right,  if  desired,  to  be 


represented  by  counsel,  at  his  own  ex¬ 
pense.  in  any  aspect  of  the  procedure. 

(c)  The  procedure  shall  provide  for  the 
prompt  settlemmt  of  claims  or  griev¬ 
ances  and  counterclaims,  if  any  (per¬ 
mitted  by  9  180.4  of  this  Part) .  unnec¬ 
essary  or  unreas(»iable  delay  by  any  of 
the  parties  shall  not  be  permitted. 

(d)  The  procedure  shall  require  ade¬ 
quate  notice  to  the  parties  and  opportu¬ 
nity  for  a  prompt  hearing  as  follows: 

(1)  Each  of  the  parties  shall  be  en¬ 
titled  personally  to  appear  at  such  hear¬ 
ing.  unless  the  conti^t  market  shall 
have  adopted  a  procedure  for  the  writ¬ 
ten  submission  of  claims  or  grievances 
(and  any  counterclaims  applicable 
thereto)  which  are  in  the  aggregate 
imder  $2,500.  If  the  claim  or  grievance 
(and  any  counterclaim  applicable  there¬ 
to)  is  in  the  aggregate  under  $2,500. 
then  provision  may  be  made  for  the  claim 
or  grievance  of  a  customer  to  be  reserved 
without  a  hearing  through  a  sulxnission 
on  the  basis  of  written  documents. 

(2)  The  formal  rales  of  evidence  need 
not  apply  at  the  hearing.  Nevertheless, 
the  procedures  established  may  not  be 
so  informal  as  to  deny  due  process.  Each 
party  must  be  given  adequate  opportu¬ 
nity  to  prepare  and  present  all  relevant 
facts  in  support  of  the  claims  and  griev¬ 
ances,  defenses  or  counterclaims  (per¬ 
mitted  by  §  180.4  of  this  Part) .  and  to 
present  rebuttal  evidence  to  such  claims 
or  grievances,  defenses  or  counterclaims 
made  by  the  other  parties. 

(3)  Each  party  shall  be  entitled  to  ex¬ 
amine  other  parties  and  any  witnesses 
appearing  at  ^e  hearing  and  to  examine 
all  relevant  documents  presented  in  con¬ 
nection  with  the  claim  or  grievance,  de¬ 
fense  or  counterclaim  applicable  thereto. 

(4)  A  verbatim  record  of  the  hearing 
may  be  required,  the  cost  of  which  must 
be  reasonable.  There  shall  be  no  require¬ 
ment  that  a  verbatim  record  be  tran¬ 
scribed  unless  requested  by  a  party  who 
shall  bear  the  cost  of  the  transcription, 
and  contract  markets  shall  otherwise 
seek  to  minimize  the  cost  associated  with 
such  record. 

(e)  The  procedure  shall  provide  ade¬ 
quate  notice  to  the  parties  in  advance 
of  a  submission  of  a  claim  or  grievance, 
or  counterclaim  (permitted  by  §  180.4  of 
this  Part) ,  of  the  nature  and  amoimt  of 
any  fees  or  costs  which  may  be  assessed 
against  customers  utilizing  the  proce¬ 
dure.  Fees  or  costs  shall  be  reasonable, 
particularly  in  relation  to  the  complexity 
and  amount  of  the  claim  or  grievance 
or  counterclaim,  if  any,  presented.  CTosts 
may  be  apportioned  among  the  parties 
or  may  be  assessed  against  the  losing 
party  as  the  panel  or  other  decision¬ 
making  body,  in  its  discretion,  sees  fit. 

(f)  'The  procedure  shall  provide  that 
the  settlement  award  shall  be  rendered 
promptly  in  writing  and  be  final.  'There 
shall  be  no  right  of  appeal  to  any  entity 
within  the  contract  market  which  can 
overturn  the  settlement-procedure  de¬ 
cision;  the  only  right  of  appeal  being  as 
provided  under  applicable  law. 

(g)  The  procedure  shall  not  impose 
any  restrictions  on  the  Jurisdiction  or 
venue  of  any  court  to  enforce  an  award 
so  rendered. 


§  im.3  [Rnerved] 

§  180.4  CoMitefrhiMi 

A  procedure  estaUished  by  a  contract 
maricet  under  the  Act  for  the  settlement 
of  customers’  claims  or  grievances 
against  a  member  or  employee  thereof 
may  permit  the  submission  of  a  counter¬ 
claim  in  the  procedure  by  a  persem 
against  whom  a  claim  or  grievance  is 
brought.  The  contract  market  may  per¬ 
mit  such  a  counterclaim  where  the 
counterclaim  arises  out  of  the  transac¬ 
tion  or  occurrence  that  is  the  subject  of 
the  customer’s  claim  or  grievance  and 
does  not  require  for  adjudication  the 
presence  of  essential  witnesses,  parties 
or  third  persons  over  whom  the  contract 
market  does  not  have  Jurisdiction.  Such 
a  coimterclaim  may  not  be  for  an 
amount  in  excess  of  $15,000.  Other 
counterclaims  are  permissible  only  if  the 
customer  agrees  to  the  submission  after 
the  counterclaim  has  arisen,  and  if  the 
aggregate  monetary  value  of  the  coimter- 
claim  is  canable  of  calculation  and  is  not 
in  excess  of  $15,000. 

§  180.5  Other  Ciutomer  Claims  and 
Grievances  or  Disputes. 

A  contract  market  may  establish  a 
procedure  for  settlement  of  customers’ 
claims  and  grievances  or  disputes  against 
any  member  or  employee  thereof,  which 
are  not  covered  by  99  180.1  through  180.4 
of  this  Part.  The  procedure  shall  be  in¬ 
dependent  of,  and  shall  not  interfere 
with  or  delay  the  resolution  of,  cus¬ 
tomers’  claims  or  grievances  submitted 
for  resolution  imder  the  contract  mar¬ 
ket  procedure  established  pursuant  to 
the  Act  ’The  procedure  must  be  volun¬ 
tary.  and  must  be  fair  and  equitable  as 
defined  by  9  180.2  of  this  Part,  except 
that  the  aggregate  monetary  value  of 
the  claim  or  grievance  or  counterclaim, 
if  any,  may  exceed  $15,000. 

§  180.6  Member-to-member  Settlement 
Procedures. 

A  contract  market  may  establish  a 
procedure  for  compulsory  settlement  of 
claims  or  grievances  or  disputes  which 
do  not  involve  customers.  If  adopted,  the 
procedure  shall  be  independent  of.  and 
shall  not  interfere  with  or  delay  the  reso¬ 
lution  of.  customers’  claims  or  grievances 
submitted  for  resolution  under  the  pro¬ 
cedure  established  pursuant  to  the  Act. 
Such  a  procedure  shall  provide  proce¬ 
dural  safeguards  which  must  include,  at 
a  minimum,  fair  and  equitable  proce¬ 
dures  conforming  to  those  set  forth  in 
9  180.2  of  this  Part,  except  that  the  elec¬ 
tion  of  the  mixed  panel  contained  in 
9 180.2(a)  of  this  Part  need  not  be 
reqmred. 

’The  foregoing  rules  adopted  by  the 
Commission  shall  become  effective  Sep¬ 
tember  30,  1976,  except  as  specified  in 
the  rules. 

Issued  in  Washington,  D.C.,  on  June 
25,  1976,  by  the  CTommission. 

Wn.LiAH  T.  Bagley, 
Chairman,  Commodity  Futures 
Trading  Commission. 
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